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Re: In the Matter of the Application of the Borough of Red Bank, County
of Monmouth, Docket No. MON-L-2540-15

Dear Ms. London:

This letter memorializes the terms of an agreement reached between the Borough of Red Bank
(the Borough or “Red Bank”), the declaratory judgment plaintiff, and Fair Share Housing Center
(FSHC), a Supreme Court-designated interested party in this matter in accordance with In re
N.J.A.C. 5:96 and 5:97, 221 N.J. 1, 30 (2015)(Mount Laurel 1V) and, through this settlement, a
defendant in this proceeding.

Background

Red Bank filed the above-captioned matter on July 8, 2015 seeking a declaration of its
compliance with the Mount Laurel doctrine and Fair Housing Act of 1985, N.J.S.A. 52:27D-301
et seq. in accordance with In re N.J.A.C. 5:96 and 5:97, supra. Through the declaratory
judgment process, the Borough and FSHC agreed to settle the litigation and to present that
settlement to the trial court with jurisdiction over this matter to review, recognizing that the
settlement of Mount Laurel litigation is favored because it avoids delays and the expense of trial
and results more quickly in the construction of homes for lower-income households.

This Amended Settlement Agreement, which is identical to the January 23, 2019 Settlement
Agreement approved by the Borough on January 23, 2019, except for changes to Paragraph 6,
supercedes the Settlement Agreement approved on January 23, 2019 in its entirety.

Settlement terms
The Borough and FSHC hereby agree to the following terms:

1. FSHC agrees that the Borough, through the adoption of a Housing Element and Fair
Share Plan conforming with the terms of this Agreement (hereafter “the Plan") and
through the implementation of the Plan and this Agreement, satisfies its obligations
under the Mount Laurel doctrine and Fair Housing Act of 1985, N.J.S.A. 52:27D-301 et
seq., for the Prior Round (1987-1999) and Third Round (1999-2025).

2. FSHC and the Borough agree that this Agreement supersedes in its entirety the
Agreement made between FSHC and the Borough dated October 6, 2010, which
Agreement was based on COAH's now-invalidated growth share regulations.
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3. At this time and at this particular point in the process resulting from the Supreme Court's
Mount Laurel IV decision, when Third Round fair share obligations have yet to be
definitively determined, it is appropriate for the parties to arrive at a settlement regarding
a municipality's Third Round present and prospective need instead of doing so through
plenary adjudication of the present and prospective need.

4. FSHC and Red Bank hereby agree that Red Bank’s affordable housing obligations are
as follows:

Rehabilitation Share (per Kinsey Report') 129
Prior Round Obligation (pursuant to N.J.A.C. 5:93) 427
Third Round (1999-2025) Prospective Need (per | 313
Kinsey Report, as adjusted through this Agreement)

5. For purposes of this Agreement, the Third Round Prospective Need shall be deemed to
include the Gap Period Present Need, which is a measure of households formed from
1999-2015 that need affordable housing, that was recognized by the Supreme Court in

In re Declaratory Judgment Actions Filed By Various Municipalities, 227 N.J. 508 (2017).

6. The Borough’s efforts to meet its present need include the following:

a. The Red Bank Housing Authority is exploring the potential for rehabilitation
and/or reconstruction of Montgomery Terrace (40 Family) and Evergreen Terrace (50
Age Restricted). The Borough acknowledges that there are substantial rehabilitation
needs for these units. If the Borough provides documents in collaboration with the
Housing Authority demonstrating a realistic opportunity for the rehabilitation and/or
reconstruction of some or all of these units during the Third Round in accordance with all
applicable laws including but not limited to Section 3 of the federal Housing and Urban
Development Act of 1968 and otherwise consistent with the terms of this Agreement by
the midpoint review of July 1, 2020 as part of the process outlined in paragraph 22(a) of
this Agreement, it may use that number of units as credits towards the Borough's
present need and reduce the obligation for the Borough's Rehabilitation Program
referenced in subparagraph (b) below accordingly. Regardless of whether the Borough
pursues this option, as part of the annual reporting referenced in paragraph 21 of this
Agreement, the Borough will provide a status update of the Borough and Housing
Authority's efforts to rehabilitate and/or reconstruct Montgomery Terrace and Evergreen
Terrace.

b. The Borough has a total rehabilitation obligation of 129 units. The Borough’s
rehabilitation obligation will be addressed through the Borough's Rehabilitation Program,
which will be reactivated as part of this Agreement either through an in-house program
or contracting with a qualified outside entity, with that decision to be made during the
compliance phase of this matter. The Rehabilitation Program will provide assistance to
rehabilitate substandard housing units in the Borough that are occupied by low and
moderate income households, both renter-occupied and owner-occupied. The Program
will be funded through development fees and other available grants and funding sources
for such programs, and will be administered by the Borough, either in-house or through
an outside administrative agent or other qualified entity. The operation and funding of

' David N. Kinsey, PhD, PP, FAICP, NEW JERSEY LOW AND MODERATE INCOME HOUSING
OBLIGATIONS FOR 1999-2025 CALCULATED USING THE NJ COAH PRIOR ROUND (1987-1999)
METHODOLOGY, May 2016.
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the program shall provide for sufficient funding for the rehabilitation program based on
an average cost of at least $10,000 (inclusive of 20% administrative cost) per unit and
based on the administrator’'s analysis of the cost needed to administer a rehabilitation
program compliant with applicable COAH regulations and addressing the rehabilitation
needs and costs to address those needs in the Red Bank housing stock. The operation
and funding will be more fully demonstrated through documents to be provided during
the compliance phase of this litigation, including a Rehabilitation Program manual,
spending plan, description of who will administer the program including entrance into a
contract with an outside entity by the time of final compliance or demonstration of a
mechanism for in-house administration in conformance with the requirements of N.J.A.C.
5:93-4.2, and the passage of a resolution committing to supplemental municipal funding
sources such as bonding if required to supplement the municipal Affordable Housing
Trust Fund for this program. The Borough will phase in the program over the remainder
of the Third Round period with roughly 22 units rehabilitated each one year period from
July 1, 2019 to June 30, 2025, which number may be reduced at the midpoint review
based on the provisions regarding the Housing Authority units in subparagraph (a) of this
paragraph.

7. The Borough has a Prior Round prospective need of 427 units. COAH granted Prior
Round substantive certification to the Borough with a realistic development potential
(RDP) of zero (0) units and 427 units of unmet need. The Borough has satisfied 163
units of unmet need through the following mechanisms. The remaining unmet need will
be addressed as described further in paragraph 8.
Affordable

Project Units/Credits Unit/Credit Type Status

Locust Landing Block 84/Lot 70.02 6 Family Rental Built

MW @ Red Bank, LLC (Westside Lofts) Blocks 35; 37; 10 Family Rental Apartments Built

38; 62/Lots 7, 6.01, 7, 8.01, 10, 10.01; 1; 8 and Duplexes

Popkin . Site Plan Approval

Block 36/Lot 8, 23.01-23.06 2 Family Rental Apartments |, 5,

Denholtz . Site Plan Approval

Block 63/Lot 1.01, 3, 4, 8, 9, 10, 10.01 2 Family Rental Apattments gl Seris

Oakland Square (RB Monmouth/RB West) Block 42/Lot 12 Family Rental/Community  |Nearing

19.01 Residence Completion

Tudor Village Apartments, LLC Block 103/Lot 1320 |1 Rental Apartments g'/t: /';'6"'" Approval

River Street School Block 74/Lot 5.02 51 Age-Restricted Rental Built

Wesleyan Arms ] !

Block 33/Lots 6, 7, 8, 9.02 60 IAge-Restricted Rental Built

RW Rivers Edge - H

Blocks 82; 83/Lots 17 5, 6.01, 6.02 2 Family-for-Sale Townhomes [Built

Bergen Square . =

Block 75.01/Lot 82.01 10 Family-for-Sale Townhomes |Built

Total Prior Round Credits 163

RDP Obligation 0 - -

Unmet Need Obligation (Prior Round - RDP) 427 - -

Remaining Unmet Need 264 - -

|
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8. The municipality, as calculated in Exhibit A, has a Third Round realistic development
potential (RDP) of 92 units, with an unmet need of 221 units. That RDP will be satisfied
as described in the following chart, with 7 credits in excess of RDP being applied to the
unmet need:

1999-2025 Third Round Obligation

55 West Front Street/West Front Street Partners, LLC . [Payment-in-lieu Site Plan Approval

Block 30/Lot 10.01 ¥ 3/20/17

Collaborative Support Programs of NJ Block 23/Lot 2 3 |Supportive/Special Needs 1998

VNA Redevelopment Site R

Block 3/Lots 2.01, 4.01, 6, 7.01, 9.01 28 |Family Rental Proposed

Riverwalk Commons Block 29/Lots 5, 6, 7 2 |Family Rental Under Construction

Fortune Square Block 75.01/Lot 86 3 |Family Rental Under Construction

Brownstones (Yellowbrook/Mumford) Block 75.03/Lots 46, 47, Family Apartments For-

48,01, 53, 54.01, 56 2 |Sale/Rental TBD Under Construction

Cedar Crossing . .

Blocks 75.01; 75.03/Lots 83, 84, 85; 50.01, 69 36 |Family-for-Sale Townhomes  Built
Family-for-Sale Single-Family Site Plan Approval

Azalea Gardens (Ray Rap) Block 58/Lots 1, 2, 3,4, 5,6 2 Homes 8/3/17

Bonus Credits 23 |- -

Total Credits 99 |- -

RDP Obligation 92 |- -

Unmet Need Units 7 |- -

Unmet Need Obligation* (Third Round - RDP) 221|- -

Remaining Unmet Need 214)- -

The remaining unmet need of 214, and the remaining Prior Round unmet need of 264,
shall be addressed through the following mechanisms:

The Borough shall maintain the underlying zoning in the areas covered by the AH-1
Overlay Zone, Train Station Overlay Zone, and Design District Overlay Zone permitting
residential development at at least the densities specified in those zones in the Borough
zoning code current as of the date of execution of this agreement provided that the set-
aside provisions shall be revised to be in accordance with the following paragraph and
other terms of this Agreement. A map and summary of these zones is provided as
Exhibit B.

The Borough shall adopt an ordinance requiring a mandatory affordable housing set
aside for all new multifamily residential developments of as set forth below:

Total number of Rental of Sale Units Minimum Percentage of
Affordable Units

10 and under none

11-25 10%

26-150 15%

161-215 17.5%

216 and over 20%
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Developers of 10 units and under will be required to pay the Borough'’s development fee.
Developers of 11 units and above will be required to provide at least 70% of the units
required, on site and will have the option to satisfy the remaining obligation with either
(a) off-site affordable units OR (b) a Payment In Lieu of such units in accordance with
N.J.A.C. 5:93-8.10(c) and N.J.A.C 5:97-6.4(c)3, provided that the Borough will only
accept a Payment in Lieu if at the time of application the applicant can demonstrate that
the Payment in Lieu will create an equivalent number of new construction or gut
rehabilitation affordable units to those that would have been provided on site, which off-
site or payment in lieu units, when combined with the on-site units, shall be consistent
with the bedroom distribution, very-low-/low-/moderate-income split and all other terms
of this Agreement. Off-site affordable units or units to be produced through a Payment in
Lieu will be subject to the same phasing requirements in N.J.A.C. 5:93-5.6(d) as on-site
units. All applicants for a development of 11 units and above in the Borough will be
required to include an Affordable Housing Plan, the form of which shall be finalized by
the Borough with the approval of FSHC prior to the final compliance hearing in this
matter, as a stand alone document with their applications for any form of land use
approval that details how these requirements will be met, and such plan, as may be
modified during the land use review process consistent with the terms of this Agreement,
shall be part of all approvals of development of 11 units or more in the Borough
beginning with the date of the adoption of the ordinance.

The provisions of the ordinance shall not apply to residential expansions, additions,
renovations, replacement, or any other type of residential development that does not
result in a net increase in the number of dwellings of eleven or more. The form of the
Ordinance shall be finalized prior to final judgment being issued in this matter through
collaboration between FSHC, the Special Master, and representatives of the Borough.
The Ordinance, beginning with the date of its adoption, shall supersede both the existing
20 percent set-aside ordinance adopted in response to COAH's Second Round
substantive certification in §490-153 and the existing 11 percent growth-share ordinance
adopted in response to COAH'’s Third Round rules in Chapter 205, Article Ii.

The Borough will provide a realistic opportunity for the development of affordable
housing for the VNA Redevelopment Site through executing a redevelopment agreement
with the redeveloper of that site within the time period specified in paragraph 18 which
provides for a minimum of 189 total units including on-site family rental affordable units
totaling 28, or 15 percent of the total number of units built on the site, whichever is
greater, and otherwise in compliance with the terms of this agreement. The mandatory
affordable housing set aside ordinance provided for in paragraph 8 shall not apply to the
VNA Redevelopment Site which shall instead be governed by the terms of this
paragraph. The Borough shall also maintain existing inclusionary zoning on the sites and
zones specified in paragraphs 7 and 8.

The Borough will provide a realistic opportunity for the development of additional
affordable housing that will be developed or created through means other than
inclusionary zoning through the projects referenced in paragraph 6 to meet the
Borough's present need obligation. The Borough also will develop a first time home
ownership assistance program to provide an opportunity for home ownership in the
Borough to at least 50 low and moderate income households by 2025. The program will
be funded with development fees collected by the Borough, and the properties involved
will be deed restricted. This program will be described in detail as part of the Borough's
Housing Element and Fair Share Plan and Spending Plan.
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In accordance with N.J.A.C. 5:93-5.5, the Borough recognizes that it must provide
evidence that the municipality has adequate and stable funding for any non-inclusionary
affordable housing developments. The municipality is required to provide a pro forma of
both total development costs and sources of funds and documentation of the funding
available to the municipality and/or project sponsor, and any applications still pending.
In the case where an application for outside funding is still pending, the municipality shall
provide a stable alternative source, such as municipal bonding, in the event that the
funding request is not approved. The Borough will describe how it meets the obligation
for the projects referenced in this paragraph as part of its Housing Element and Fair
Share Plan.

In accordance with N.J.A.C. 5:93-5.5, for non-inclusionary developments, a construction
or implementation schedule, or timetable, shall be submitted for each step in the
development process: including preparation of a site plan, granting of municipal
approvals, applications for State and Federal permits, selection of a contractor and
construction. The schedule shall provide for construction to begin within two years of
court approval of this settlement. The municipality shall indicate the entity responsible
for undertaking and monitoring the construction and overall development activity. The
Borough will describe how it meets the obligation for the projects referenced in this
paragraph as part of its Housing Element and Fair Share Plan.

The Borough agrees to require 13% of all affordable units referenced in this Agreement,
excepting those units that were constructed or granted preliminary or final site plan
approval prior to July 1, 2008, to be very low income units, with half of the very low
income units being available to families. The Borough will describe how it will comply
with these requirements as part of its Housing Element and Fair Share Plan, including
but not limited to requiring that 13% of all affordable units at the VNA site be very low
income family units.

The Borough shall meet its Third Round Prospective Need in accordance with the
following standards as agreed to by the Parties and reflected in the table in paragraph 6
above:

a. Third Round bonuses will be applied in accordance with N.J.A.C. 5:93-5.15(d).

b. At least 50 percent of the units addressing the Third Round Prospective Need
shall be affordable to very-low-income and low-income households with the
remainder affordable to moderate-income households.

c. At least twenty-five percent of the Third Round Prospective Need shall be met
through rental units, including at least half in rental units available to families.

d. At least half of the units addressing the Third Round Prospective Need in total
must be available to families.

e. The Borough agrees to comply with an age-restricted cap of 25% and to not
request a waiver of that requirement. This shall be understood to mean that in
no circumstance may the municipality claim credit toward its fair share obligation
for age-restricted units that exceed 25% of all units developed or planned to meet
its cumulative prior round and third round fair share obligation.
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The Borough shall add to the list of community and regional organizations in its
affirmative marketing plan, pursuant to N.J.A.C. 5:80-26.15(f)(5), Fair Share Housing
Center, the New Jersey State Conference of the NAACP, the Latino Action Network, and
the Trenton, Greater Red Bank, Asbury Park/Neptune, Bayshore, Greater Freehold,
Greater Long Branch Branches of the NAACP, the Red Bank Affordable Housing
Corporation, Pilgrim Baptist Church, Shiloh Baptist Church, and the Supportive Housing
Association, and shall, as part of its regional affirmative marketing strategies during its
implementation of the affirmative marketing plan, provide notice to those organizations of
all available affordable housing units. The Borough also agrees to require any other
entities, including developers or persons or companies retained to do affirmative
marketing, to comply with this paragraph.

The Borough agrees to contract with a qualified entity, as soon as practicable but not
later than 60 days after the fairness hearing in this matter, in accordance with applicable
law, to serve as the Borough-wide administrative agent, to among other things, assist
the Borough with its Rehabilitation Program. The administrative agent once contracted
with will be responsible for performing the duties specified by N.J.A.C. 5:80-26.14 for all
affordable units in the Borough with the exception of units for which contractual
agreements exist prior to the date of hiring of the administrative agent for other entities
to serve as administrative agents or which are otherwise required to provide affirmative
marketing by law.

The Borough Administrator and any other Borough staff that he or she may designate
agrees to meet regularly, but no less than quarterly, with the Red Bank Affordable
Housing Corporation (RBAHC) to update and advise the RBAHC on the status of actions
of the Borough in furtherance of this Agreement, and to solicit input regarding housing
issues in the Borough. The Borough also agrees to include the RBAHC, the Greater Red
Bank Branch of the NAACP, and FSHC on all applicable service and/or distribution lists
for notice regarding Borough resolutions, ordinances and other actions that may come
before Borough Council or any Borough Board or Agency, that involves housing and
housing related issues and the imposition of affordable housing obligations or
requirements on Borough projects, including but not limited to providing copies within 10
days to these organizations of any Affordable Housing Plan filed with a development
application pursuant to paragraph 11 of this Agreement and any approved Affordable
Housing Plan pursuant to paragraph 11 of this Agreement.

All units shall include the required bedroom distribution, be governed by controls on
affordability and affirmatively marketed in conformance with the Uniform Housing
Affordability Controls, N.J.A.C. 5:80-26.1 et. seq. or any successor regulation, with the
exception that in lieu of 10 percent of affordable units in rental projects being required to
be at 35 percent of median income, 13 percent of affordable units in such projects shall
be required to be at 30 percent of median income, and all other applicable law. The
Borough as part of its HEFSP shall adopt and/or update appropriate implementing
ordinances in conformance with standard ordinances and guidelines developed by
COAH to ensure that this provision is satisfied. Income limits for all units that are part of
the Plan required by this Agreement and for which income limits are not already
established through a federal program exempted from the Uniform Housing Affordability
Controls pursuant to N.J.A.C. 5:80-26.1 shall be updated by the Borough annually within
30 days of the publication of determinations of median income by HUD as follows:
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a. Regional income limits shall be established for the region that the Borough is
located within (i.e. Region 4) based on the median income by household size,
which shall be established by a regional weighted average of the uncapped
Section 8 income limits published by HUD. To compute this regional income limit,
the HUD determination of median county income for a family of four is multiplied
by the estimated households within the county according to the most recent
decennial Census. The resulting product for each county within the housing
region is summed. The sum is divided by the estimated total households from the
most recent decennial Census in the Borough's housing region. This quotient
represents the regional weighted average of median income for a household of
four. The income limit for a moderate-income unit for a household of four shall
be 80 percent of the regional weighted average median income for a family of
four. The income limit for a low-income unit for a household of four shall be 50
percent of the HUD determination of the regional weighted average median
income for a family of four. The income limit for a very low income unit for a
household of four shall be 30 percent of the regional weighted average median
income for a family of four. These income limits shall be adjusted by household
size based on multipliers used by HUD to adjust median income by household
size. In no event shall the income limits be less than those for the previous year.

b. The income limits attached hereto as Exhibit C are the result of applying the
percentages set forth in paragraph (a) above to HUD's determination of median
income for FY 2018, and shall be utilized until the Borough updates the income
limits after HUD has published revised determinations of median income for the
next fiscal year.

c. The Regional Asset Limit used in determining an applicant's eligibility for
affordable housing pursuant to N.J.A.C. 5:80-26.16(b)3 shall be calculated by the
Borough annually by taking the percentage increase of the income limits
calculated pursuant to paragraph (a) above over the previous year's income
limits, and applying the same percentage increase to the Regional Asset Limit
from the prior year. In no event shall the Regional Asset Limit be less than that
for the previous year.

d. The parties agree to request the Court prior to or at the fairness hearing in this
matter to enter an order implementing this paragraph of this Agreement.

All new construction units shall be adaptable in conformance with P.L.2005,
€.350/N.J.S.A. 52:27D-311a and -311b and all other applicable law.

As an essential term of this Agreement, within one hundred and twenty (120) days of
Court's approval of this Agreement, the Borough shall introduce and adopt an ordinance
or ordinances providing for the amendment of the Borough's Affordable Housing
Ordinance and Zoning Ordinance to implement the terms of this Agreement and the
zoning contemplated herein and adopt a Housing Element and Fair Share Plan and
Spending Plan in conformance with the terms of this Agreement.

The parties agree that if a decision of a court of competent jurisdiction in Monmouth
County, or a determination by an administrative agency responsible for implementing the
Fair Housing Act, or an action by the New Jersey Legislature, would result in a
calculation of an obligation for the Borough for the period 1999-2025 that would be lower
by more than twenty (20%) percent than the total prospective Third Round need
obligation established in this Agreement, and if that calculation is memorialized in an
unappealable final judgment, the Borough may seek to amend the judgment in this



20.

21

22.

January 23, 2019
Amended March 13, 2019
Page 9

matter to reduce its fair share obligation accordingly. Notwithstanding any such
reduction, the Borough shall be obligated to adopt a Housing Element and Fair Share
Plan that conforms to the terms of this Agreement and to implement all compliance
mechanisms included in this Agreement, including by adopting or leaving in place any
site specific zoning adopted or relied upon in connection with the Plan adopted pursuant
to this Agreement; taking all steps necessary to support the development of any 100%
affordable developments referenced herein; maintaining all mechanisms to address
unmet need; and otherwise fulfilling fully the fair share obligations as established herein.
The reduction of the Borough's obligation below that established in this Agreement does
not provide a basis for seeking leave to amend this Agreement or seeking leave to
amend an order or judgment pursuant to R. 4:50-1. If the Borough prevails in reducing
its prospective need for the Third Round, the Borough may carry over any resulting extra
credits to future rounds in conformance with the then-applicable law.

The Borough shall prepare a Spending Plan within the period referenced above, subject
to the review of FSHC and approval of the Court, and reserves the right to seek approval
from the Court that the expenditures of funds contemplated under the Spending Plan
constitute “commitment” for expenditure pursuant to N.J.S.A. 52:27D-329.2 and -329.3,
with the four-year time period for expenditure designated pursuant to those provisions
beginning to run with the entry of a final judgment approving this settlement in
accordance with the provisions of In re Tp. Of Monroe, 442 N.J. Super. 565 (Law Div.
2015) (affd 442 N.J. Super. 563). On the first anniversary of the execution of this
Agreement, which shall be established by the date on which it is executed by a
representative of the Borough, and on every anniversary of that date thereafter through
the end of the period of protection from litigation referenced in this Agreement, the
Borough agrees to provide annual reporting of trust fund activity to the New Jersey
Department of Community Affairs, Council on Affordable Housing, or Local Government
Services, or other entity designated by the State of New Jersey, with a copy provided to
Fair Share Housing Center and posted on the municipal website, using forms developed
for this purpose by the New Jersey Department of Community Affairs, Council on
Affordable Housing, or Local Government Services. The reporting shall include an
accounting of all housing trust fund activity, including the source and amount of funds
collected and the amount and purpose for which any funds have been expended.

.On the first anniversary of the execution of this Agreement, and every anniversary

thereafter through the end of this Agreement, the Borough agrees to provide annual
reporting of the status of all affordable housing activity within the municipality through
posting on the municipal website with a copy of such posting provided to Fair Share
Housing Center, using forms previously developed for this purpose by the Council on
Affordable Housing or any other forms endorsed by the Special Master and FSHC.

The Fair Housing Act includes two provisions regarding action to be taken by the
Borough during the ten-year period of protection provided in this Agreement. The
Borough agrees to comply with those provisions as follows:

a. For the midpoint realistic opportunity review due on July 1, 2020, as required
pursuant to N.J.S.A. 52:27D-313, the Borough will post on its municipal website,
with a copy provided to Fair Share Housing Center, a status report as to its
implementation of the Plan and an analysis of whether any unbuilt sites or
unfulfilled mechanisms continue to present a realistic opportunity and whether
any mechanisms to meet unmet need should be revised or supplemented. Such
posting shall invite any interested party to submit comments to the municipality,
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with a copy to Fair Share Housing Center, regarding whether any sites no longer
present a realistic opportunity and should be replaced and whether any
mechanisms to meet unmet need should be revised or supplemented. Any
interested party may by motion request a hearing before the court regarding
these issues.

b. For the review of very low income housing requirements required by N.J.S.A.
52:27D-329.1, within 30 days of the third anniversary of this Agreement, and
every third year thereafter, the Borough will post on its municipal website, with a
copy provided to Fair Share Housing Center, a status report as to its satisfaction
of its very low income requirements, including the family very low income
requirements referenced herein. Such posting shall invite any interested party to
submit comments to the municipality and Fair Share Housing Center on the issue
of whether the municipality has complied with its very low income housing
obligation under the terms of this settiement.

FSHC is hereby deemed to have party status in this matter and to have intervened in
this matter as a defendant without the need to file a motion to intervene or an answer or
other pleading. The parties to this Agreement agree to request the Court to enter an
order declaring FSHC is an intervenor, but the absence of such an order shall not impact
FSHC's rights.

This Agreement must be approved by the Court following a fairness hearing as required
by Morris Cty. Fair Hous. Council v. Boonton Twp., 197 N.J. Super. 359, 367-69 (Law
Div. 1984), affd o.b., 209 N.J. Super. 108 (App. Div. 1986); EastWest Venture v.
Borough of Fort Lee, 286 N.J. Super. 311, 328-29 (App. Div. 1996). The Borough shall
present its planner as a witness at this hearing. FSHC agrees to support this Agreement
at the fairness hearing. In the event the Court approves this proposed settlement, the
parties contemplate the municipality will receive “the judicial equivalent of substantive
certification and accompanying protection as provided under the FHA,” as addressed in
the Supreme Court’s decision in [n re N.J.A.C. 5:96 & 5:97, 221 N.J. 1, 36 (2015). The
“accompanying protection” shall remain in effect through July 1, 2025. If this Agreement
is rejected by the Court at a fairness hearing it shall be null and void.

The Borough agrees to pay FSHC's attorneys fees and costs in the amount of $7,500
within ten (10) days of the Court’s approval of this Agreement pursuant to a duly-noticed
fairness hearing.

If an appeal is filed of the Court's approval or rejection of this Agreement, the Parties
agree to defend the Agreement on appeal, including in proceedings before the Superior
Court, Appellate Division and New Jersey Supreme Court, and to continue to implement
the terms of this Agreement if the Agreement is approved before the trial court unless
and until an appeal of the trial court's approval is successful, at which point the Parties
reserve their right to rescind any action taken in anticipation of the trial court's approval.
All Parties shall have an obligation to fulfill the intent and purpose of this Agreement.

This Agreement may be enforced through a motion to enforce litigant's rights or a
separate action filed in Superior Court, Monmouth County. A prevailing movant or
plaintiff in such a motion or separate action shall be entitled to reasonable attorney’s
fees.
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Unless otherwise specified, it is intended that the provisions of this Agreement are to be
severable. The validity of any article, section, clause or provision of this Agreement shall
not affect the validity of the remaining articles, sections, clauses or provisions hereof. [f
any section of this Agreement shall be adjudged by a court to be invalid, illegal, or
unenforceable in any respect, such determination shall not affect the remaining sections.

This Agreement shall be governed by and construed by the laws of the State of New
Jersey.

This Agreement may not be modified, amended or altered in any way except by a writing
signed by each of the Parties.

This Agreement may be executed in any number of counterparts, each of which shall be
an original and all of which together shall constitute but one and the same Agreement.

The Parties acknowledge that each has entered into this Agreement on its own volition
without coercion or duress after consulting with its counsel, that each party is the proper
person and possess the authority to sign the Agreement, that this Agreement contains
the entire understanding of the Parties and that there are no representations, warranties,
covenants or undertakings other than those expressly set forth herein.

Each of the Parties hereto acknowledges that this Agreement was not drafted by any
one of the Parties, but was drafted, negotiated and reviewed by all Parties and,
therefore, the presumption of resolving ambiguities against the drafter shall not apply.
Each of the Parties expressly represents to the other Parties that: (i) it has been
represented by counsel in connection with negotiating the terms of this Agreement; and
(ii) it has conferred due authority for execution of this Agreement upon the persons
executing it.

Any and all Exhibits and Schedules annexed to this Agreement are hereby made a part
of this Agreement by this reference thereto. Any and all Exhibits and Schedules now
and/or in the future are hereby made or will be made a part of this Agreement with prior
written approval of both Parties.

This Agreement constitutes the entire Agreement between the Parties hereto and
supersedes all prior oral and written agreements between the Parties with respect to the
subject matter hereof except as otherwise provided herein.

No member, official or employee of the Borough shall have any direct or indirect interest
in this Agreement, nor participate in any decision relating to the Agreement which is
prohibited by law, absent the need to invoke the rule of necessity.

Anything herein contained to the contrary notwithstanding, the effective date of this
Agreement shall be the date upon which all of the Parties hereto have executed and
delivered this Agreement.

All notices required under this Agreement ("Notice[s]") shall be written and shall be
served upon the respective Parties by certified mail, return receipt requested, or by a
recognized overnight or by a personal carrier. In addition, where feasible (for example,
transmittals of less than fifty pages) shall be served by facsimile or e-mail. All Notices
shall be deemed received upon the date of delivery. Delivery shall be affected as
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follows, subject to change as to the person(s) to be notified and/or their respective
addresses upon ten (10) days notice as provided herein:

TO FSHC: Adam M. Gordon, Esq.
Fair Share Housing Center
510 Park Boulevard
Cherry Hill, NJ 08002
Phone: (856) 665-5444
Telecopier: (856) 663-8182
E-mail: adamgordon@fairsharehousing.org

TO THE BOROUGH: Leslie G. London, Esq.
McManimon, Scotland & Baumann, LLC
75 Livingston Avenue
Roseland, New Jersey 07068

Telecopier: (973) 622-7333
Email: llondon@msbnj.com

WITH A COPY TO THE
MUNICIPAL CLERK: Pamela Borghi, RMC
90 Monmouth Street
Red Bank, New Jersey 07701

Telecopier: (732) 450-9109
Email: pborghi@redbanknj.org

Please sign below if these terms are acceptable.
Sincerely,
Adam M. Gordon, Esq.
Counsel for Intervenor/Interested Party

Fair Share Housing Center

On behalflof the Borough of Red Bank, with the authorization
of the governing body:

._ MW!,7 e —
vALE
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EXHIBIT A: VACANT LAND ADJUSTMENT



Vacant Land Inventory and Analysis Report

Prepared for:
Borough of Red Bank,
Monmouth County, New Jersey

December 20, 2018
Prepared By:

ASSOCIATES

1460 Route 9 South
Howell, New Jersey 07731
(732) 462-7400

e iy

Peter Van den Kooy, PP, AICP
License No. 5918
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INTRODUCTION

Red Bank Borough is seeking to obtain a vacant land adjustment due to the built-out
nature of the Borough, and the limitations this puts on attempts to satisfy the Borough’s
affordable housing obligations. COAH regulations permit municipalities to request an
adjustment of their housing need due to lack of available vacant and developable land.
According to N.J.A.C. 5:93, “there may be instances where a municipality can exhaust a
realistic opportunity for addressing the need for low and moderate income housing.” In
recognition of the need to provide the opportunity to adjust municipal affordable housing
obligations, N.J.A.C. 5:93 outlines standards and procedures for municipalities to
demonstrate that a municipal response to its housing obligation is limited by lack of land,
water, or sewer. This report outlines the methodology and summarizes the results of the
vacant land analysis prepared on behalf of Red Bank Borough by CME Associates.

Red Bank Borough is a “built-out” municipality of 2.162 square miles that consists
primarily of medium and high density single and multi-family dwellings, and commercial
businesses along the Broad Street, West Front Street and North Jersey Coast Railroad Line
Corridors. Assuch, there is limited vacant and developable land that the Borough can use
to provide affordable housing. Nevertheless, the Borough will still actively pursue
opportunities to satisfy its constitutional obligation to provide its fair share of affordable
housing.

The Borough received substantive certification by COAH in 1987 when it first prepared a
vacant land adjustment. In 1997, COAH granted substantive certification for the 1987-
1999 first and second round obligation. This generated a rehabilitation obligation, which
was certified by COAH in 2005, and an unmet need obligation that the Borough continues
to fulfill. The Prior Round obligation is 427. The Borough’s Present Need (Rehabilitation)
obligation per the May 2016 report prepared by David Kinsey, PhD, PP, FAICP is 129 units,
and its 1999-2025 Third Round obligation per Econsult’s March 28, 2018 report
interpreting Judge Jacobson’s opinion is 313 units.

In order to demonstrate the lack of vacant, developable land in Red Bank, the Borough
has identified all vacant parcels currently existing within its borders through 2017 data
from the Borough Tax Assessor’s office, and has listed each parcel on the vacant land
inventory table in accordance with N.J.A.C. 5:93-4.2(b) (see Appendix A}. An existing land
use map for the Borough has been appended to this report as Appendix E in accordance
with N.JLA.C. 5:93-4.2(a). A vacant land map depicting vacant properties within the
Borough is included as Appendix D.

CME Associates has analyzed the Realistic Development Potential, or RDP, of the

remaining vacant lands within the Borough in accordance with the provisions of
Subchapter 4 of N.J.A.C. 5:93. This analysis reveals that Red Bank Borough has 10 vacant,
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developable sites which yield an RDP of 10 units. However, as discussed further below,
Red Bank has also applied credits from existing projects to generate an RDP of 92 units.

PERMITTED EXCLUSIONS

N.J.A.C. 5:93 establishes criteria by which sites, or portions thereof, in a municipal land
inventory may be excluded from a municipality’s RDP. Environmentally sensitive areas,
including flood hazard areas, areas outside of the Sanitary Sewer Service Area (SSA),
wetlands, and areas characterized by steep slopes of greater than 15 percent that render
a site unsuitable for affordable housing may be excluded from consideration. In addition,
small or isolated lots lacking sufficient acreage to generate an affordable housing set-
aside as part of an inclusionary development may also be excluded. Perthe N.J.A.C. 5:93
regulations, an affordable housing site must be able to accommodate a minimum density
of 6 units per acre with a maximum set-aside of 20 percent. Therefore, a site or parcel
must be greater than 0.83 acres in order to provide a single affordable unit on that parcel.
Vacant Jots under development or properties for which site plan approval has been
granted may also be excluded. Landlocked parcels or sites with limited or no access may
also be excluded from the calculation of the Borough’s RDP. Additionally, individual sites
may be determined not suitable for low and moderate income housing and may be
eliminated from the inventory. Finally, parcels engaged with the Green Acres program
may also be excluded.

The vacant land inventory table in Appendix A provides a parcel-by-parcel description of
exclusions that have been made pursuant to N.J.A.C. 5:93.

It should be noted that the Borough is permitted to reserve up to three percent of its total
developed and developable acreage, less existing active municipal recreation areas, for
active municipal recreation and exclude this acreage from consideration as potential sites
for low and moderate income housing pursuant to N.J.A.C. 5:93-4.2(e)4. Any such site
designated for active recreation in accordance with this section must be purchased and
fimited to active recreational purposes within one year of substantive certification.
Although this calculation has not been completed as part of this analysis, the Borough
reserves the right to revise this analysis to complete this calculation.

METHODOLOGY

STANDARD METHODOLOGY ANALYSIS

Per N.J.A.C. 5:93-4.1f, the minimum density to be applied to developable acres is 6
dwelling units per acre. Of the 96 vacant lots in the Borough, 76 are less than 0.83 acres,
the minimum lot size necessary to achieve one affordable dwelling unit with a density of
6 dwelling units per acre and affordable set aside of 20%. This analysis includes an
examination of adjacent vacant lots in order to determine whether consolidation would
achieve alot size greater than 0.83 acres. Ten of the 96 vacant lots are greater than 0.83
acres but are common elements to multifamily or commercial developments. Eight of
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these vacant lots are the sites of existing affordable projects. One is already developed
with the Metropolitan Building at 23 Wallace Street. The final remaining vacant lot
located at Block 84, Lot 155.01 has the minimum lot size necessary for development
(0.9711 acres), but is environmentally constrained by a wetlands area such that only
0.6492 acres are developable (see Appendix F).

SMALL LOT ANALYSIS

Based on the standards as set forth in N.J.A.C. 5:93, the Borough does not have vacant,
developable sites to accommodate affordable housing. However, the Borough has
reviewed parcels with acreages between 0.33 acres and 0.83 acres as identified by Fair
Share Housing Center for their potential to contribute to the Borough’s RDP.

Block 14, Lot 16 is a flag lot on the Borough's easterly border with Fair Haven Borough.
Due to the lot’s configuration, any development would be constructed directly behind an
existing, single-family home, and as such, this fot has been excluded from this additional
RDP calculation. Block 29, Lot 24, as noted above, is developed with the Metropolitan
Building, which was approved in 2005 and fully constructed by 2009, and is the subject of
further analysis below. Lot 27 in Block 39 and Lot 143 in Block 84 are environmentally
constrained such that the developable acreage is less than 0.33 acres. Constrained areas
were comprised of wetlands and special flood hazard areas.

Theremaining four lots identified by Fair Share Housing Center (Block 9.01, Lot 6.01; Block
27, Lot 8.01; Block 84, Lot 42; and Block 97, Lot 57) are developable, although we note
that Lot 8.01 in Block 27 is owned by Meridian Health Realty Corporation and is
periodically used for construction staging purposes.

Additional small lots were identified by the Borough as part of this analysis. Lot 7 in Block
9.01, though of an insufficient acreage individually, is developable as an adjacent lot to
Lot 6.01. Four additional adjacent lots were identified (Lots 20, 21, 22 and 22.01 in Block
97) that have a combined acreage greater than 0.33 acres and are free of environmental
constraints.  Further, while Lot 155.01 in Block 84 was excluded using the standard
methodology as outlined above, its developable acreage of 0.6492 acres falls within the
range of this small lot analysis.

A density of 32 dwelling units per acre, consistent with prior approval at the site, has been
applied to Lots 6.01 and 7 in Block 9.01. A density of 16 dwelling units per acre, consistent
with prevailing zoning, has been applied to Lot 8.01 in Block 27 and Lot 57 in Block 97. A
density of 8 dwelling units per acre, consistent with surrounding development, has been
applied to Lots 42 and 155.01 in Block 84 and Lots 20, 21, 22, and 22.01 in Block 97. The
developable acreage of these 10 lots, at densities of 8, 16, and 32 dwelling units per acre
as outlined above, yields an RDP of 10 units (see Appendix B).

It is important to note that the Borough reserves the right to amend the 10-unit RDP
calculation if site investigation reveals that environmental constraints are more
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substantial than currently calculated on one or more of the 10 lots noted above. As such,
the amendments to this portion of the VLA may require an adjustment that increases or
decreases the RDP to accurately correspond with the pending Fair Share Plan.

MUNICIPALLY-OWNED PARCEL ANALYSIS

Per the request of the Special Master, municipally-owned properties were reviewed for
their potential to contribute to the Borough’s RDP. There are 72 Borough-owned parcels.
Of those, 44 have an acreage of less than 0.33 acres. Out of the remaining 28 parcels, 15
are the sites of municipal buildings and structures, 7 are part of the Green Acres program,
3 are existing affordable developments, 2 are environmentally constrained by
waterbodies and wetlands, and 1 is a preserved natural area. Appendix C outlines the
rationale for exclusion for each of these parcels.

EXISTING AFFORDABLE PROJECTS ANALYSIS

In addition to the calculation of vacant land, which yields an RDP of 10 units, this VLA also
takes into consideration existing affordable housing projects within the Borough that are
being allocated towards the Borough’s affordable housing obligations. Fair Share Housing
Center has requested that sites designated for the Prior Round in the 2008 Housing
Element and Fair Share Plan be applied to the Borough’s unmet need obligation, and sites
designated for the Third Round in the 2008 Plan be applied to the RDP at a number equal
to a set-aside of 20% of the total number of units built or approved. The sites are as
follows:

1. Metropolitan: Thirty-seven family-for-sale units were approved in 2005 and
constructed and occupied without an affordable set-aside. A set-aside of 20%
generates an RDP of 8 units.

2. West Front Street Partners, LLC (55 West Front Street): The developer is
providing a payment-in-lieu for the construction of affordable units. Thirty-five
market rate units are under construction at this site. A set-aside of 20% generates
an RDP of 7 units.

3. VNA Redevelopment Site: A Redevelopment Plan was approved in 2018 for this
2.7-acre site with a density of 70 dwelling units per acre for a total of 189 units. A
set-aside of 20% generates an RDP of 38 units.

4. Cedar Crossing: Thirty-six family-for-sale units are constructed at this site. A set-
aside of 20% generates an RDP of 8 units.

5. Riverwalk Commons: Twenty-four family rental units are under construction at
this site. A set-aside of 20% generates an RDP of 5 units.

6. Azalea Gardens (Ray Rap): Eighteen family-for-sale units are approved for this
site. A set-aside of 20% generates an RDP of 4 units.
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10.

11.

12.

14.

15.

16.

17.

18.

19.

Brownstones (Yellowbrool/Mumford): Twenty-two family units are under
construction at this site. A set-aside of 20% generates an RDP of 5 units.

Fortune Square: Thirty-two family rental units are under construction at this site.
A set-aside of 20% generates an RDP of 7 units.

Collaborative Support Programs of NJ: The Borough is claiming 3
supportive/special needs rental units from this site and requests that the 3 units
be applied to the Borough’s RDP.

Locust Landing: The Borough is claiming 6 family rental units from this site and is
applying them to the Borough’s unmet need obligation.

River Street School: The Borough is claiming 51 age-restricted rental units from
this site and is applying them to the Borough’s unmet need obligation.

Wesleyan Arms: The Borough is claiming 60 age-restricted rental units from this
site and is applying them to the Borough’s unmet need obligation.

- Cakland Square (RB Monmouth/RB West): The Borough is claiming 8 family

rental units and 4 community residence units from this site and is applying them
to the Borough’s unmet need obligation.

RW Rivers Edge: The Borough is claiming 2 family-for-sale units from this site and
is applying the to the Borough’s unmet need obligation.

Bergen Square: The Borough is claiming 10 family-for-sale units from this site and
is applying them to the Borough’s unmet need obligation.

MW at Red Bank, LLC (Westside Lofts): The Borough is claiming 10 family rental
units from this site and is applying them to the Borough’s unmet need obligation.

Popkin: The Borough is claiming 2 family rental units from this site and is applying
them to the Borough’s unmet need obligation.

Denholtz: The Borough is claiming 9 family rental units from this site and is
applying them to the Borough’s unmet need obligation.

Tudor Village Apartments, LLC: The Borough is claiming 1 rental unit from this site
and is applying them to thee Borough’s unmet need obligation.
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20. Montgomery Terrace/Basie Group: Rehabilitation of existing family units is
proposed at this site. The Borough is claiming 40 credits from this site and is
applying them to the Borough's present need obligation.

21. Evergreen Terrace: Rehabilitation of existing age-restricted units is proposed at
this site. The Borough is claiming 50 credits from this site and is applying them to
the Borough’s present need obligation.

As noted above, the Borough has applied a set-aside of 20% to affordable development
sites proposed for the Third Round based on the 2008 Housing Element and Fair Share
Plan, previously approved projects without a set-aside, and emergent projects. These
sites generate an RDP of 82 units.

Rehabilitation is proposed at the existing Montgomery Terrace Apartments and
Evergreen Terrace Apartments. These sites contribute to the Borough's present need
obligation.

The remaining sites were designated as Prior Round sites in the 2008 Plan or fall in the
Prior Round Overlay. These sites contribute to the Borough’s unmet need obligation.

It is important to note that the Borough reserves the right to amend the RDP calculation
approach and projects that comprise the 82-unit RDP calculation and the unmet need
calculation above through the course of work on the Housing Element and Fair Share Plan,
in order to reflect any changes in the status of these projects, and/or any changes in
applicable regulations, policies or court decisions that are pertinent to the Borough. As
such, the amendments to this portion of the VLA may require an adjustment that
increases or decreases the RDP to accurately correspond with the pending Fair Share Plan.

SUMMARY & CONCLUSION

The vacant land analysis conducted herein reveals that Red Bank Borough does not have
sufficient acreage to accommodate its Third Round obligation of 313 units. After
following the procedures for a vacant land adjustment, pursuant to N.J.A.C. 5:93, it has
been determined that Red Bank Borough has a Realistic Development Potential of 10
units based on vacant land. When incorporating the RDP of existing development
projects, the Borough’s RDP is an additional 82 units, pending the update of the Fair Share
Plan as noted above. The total RDP is therefore 92 units. The remaining obligations from
the Prior Round and Third Round shall be subsumed by the Borough’s unmet need
obligation.
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APPENDIX A
Vacant Land Inventory Table
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APPENDIX B
Potential Developable Parcels Table
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APPENDIX C
Municipally-Owned Parcel Analysis Table
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