MINUTES
SPECIAL MEETING
MUNICIPAL COUNCIL — BOROUGH OF RED BANK
JUNE 21, 2007
4:00 P.M.

PLEDGE OF ALLEGIANCE
ROLL CALL
PRESENT: Mayor Menna and Council Members Cuéyrphy, DuPont and Cangemi.

ALSO PRESENT: Borough Clerk Vivona, Acting Bordugttorney Michael Holzapel, Assistant
Attorney Hall, representing the Borough of Red B&dmuel Reale,
representing Best Liquors of Red Bank, Inc.

ABSENT: Council Members Bifani and Lee, Chief Finah Officer Mason, Attorney Pringle,
Administrator Sickels and Engineer Kosenski.

Councilwoman Lee arrived at 4:15 p.m.
SUNSHINE STATEMENT

Mayor Menna requested the minutes reflect thatpmpliance with Public Law 1975, Chapter 231
(Open Public Meetings Act), notice of this meetirag been provided by notifying the Asbury Park
Press, the Courier, the Two River Times and thelStdger and by placing a notice on the bulletiardo
and filing same with the Borough Clerk on June2(®)7.

MAYOR MENNA: Thank you. This is the continuation thfe hearing regarding the specification of ABC
charges regarding the plenary retail distributioarise for Best Liquors of Red Bank Incorporaté&dis

is the continuation for our deliberations. We reed information this afternoon that both Mr. Had

well as Mr. Reale, the counsel respectively forBoeough of Red Bank as well as the licensee, il
joining us for the actual determination of the atilsm deliberation. However, since we commenced in
terms of the executive session discussion in tefrasir options, when we terminated we thought it
appropriate for us to reconvene for those discassiefore we make a decision and get advice fram ou
attorney. However, you all should have receivedittanscript of the proceedings that were provided
this matter and you should have read it or consitléiiose particular proceedings that the transcript
indicate. Neither attorney has an objection toamntinuation of the deliberations, for the recqudor to
making the decision and they should be here fathen the decision is rendered. Having said that, i
there anything to add, Mr. Holzapfel?

MR. HOLZAPFEL: No. Procedurally, the appropridténty before the attorneys get here, as noticed last
time, Mr. Mayor, continue the executive session tueth reconvene with the public to comment on and
make findings and whatever conclusion the counay neach.

EXECUTIVE SESSION

07-151c The Attorney read a resolution to adjooraxecutive session to discuss legal matters.

Mr. Curley offered a motion, seconded by Ms. Carigeradjourn to executive session to discuss
deliberations. Minutes to be made public in 18@sda

ROLL CALL:
AYES: Curley, Murphy, DuPont, Cangemi
NAYS: None

There being four ayes and no nays, the motion wakaced approved.

MR. MENNA: What that means, in a nutshell, is thatre going to go into our conference room to
discuss the transcript, be back out, and the aerisill be made this evening. Hopefully, it wikmade
within the next half hour. So if you're here, gealon't go away. We will be reconvening.

Councilwoman Lee arrived at 4:15 p.m.

(The council members retire to the conference rabm16 p.m.)
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Mr. DuPont offered a motion, seconded by Mr. Cuttegdjourn from executive session.

ROLL CALL:
AYES: Curley, Murphy, Lee, DuPont, Cangemi
NAYS: None

There being five ayes and no nays, the motion eakaced approved.

Continuation of Hearing Regarding Charges and Spefications against Plenary Retail Distribution
License No. 1340-44-020-005 Currently Issued to Bdsquors of Red Bank, Inc.

MAYOR MENNA: The record should reflect that theuowil had adjourned for some executive session
discussions. We've been in discussion with ounselu At this time Mr. Reale is present on bebélf

the licensee, and Mr. Hall is present on behathefborough. Mr. Holzapfel is special counseltfar
Borough of Red Bank. Mr. Holzapfel.

MR. HOLZAPFEL: | think just for everybody's benetfite procedure we're going to follow is that we're
going to go through the charges one at a timeifypgbat they are, and then | will inquire of thealybr
and Council whether or not there is a motion t@dwrine whether or not the borough has proven that
charge and the votes will be taken accordinghst far the record, this is a plenary retail disitibn
license hearing; the licensee, Best Liquors of Baak, Inc., 75 Leighton Avenue, Red Bank, New
Jersey. The first charge that on or about Juli,28206, the licensee had pled guilty to the kngwin
possession of a quantity of cigarettes which diclbear the required New Jersey revenue stamp, on
which required tax had not been paid in violatiotNdSA 54:52-18. Mr. Mayor, is there a vote as to
whether or not the borough has proven by a fapgmnderance of the evidence the validity of thisrga@
MR. DUPONT: I'd like to make a motion now with respto that -- | think before we make a -- or befor
a vote is taken | think that we need to set footme findings of fact regarding our vote, and ifight,
counsel, we're asked to decide these matters bgpampderance of the evidence. The preponderance of
the evidence is the least, | guess, burden of pghatfthe state has to prove. The next one is alec
convincing and the next one above that is beyorhsonable doubt. In this particular charge there a
guilty plea. Ithink that the state has certaimigt its proof by a preponderance of the eviderides
testimony is quite clear on that, and | believe the finding of guilt is appropriate to that cherg

MR. HOLZAPFEL: Why don't we phrase it as liability.

MR. DUPONT: Liability.

MR. MURPHY: Motion second.

MAYOR MENNA: Okay. There's been a motion and aosel; any discussion? Roll call vote on that
charge alone.

MS. VIVONA: Councilwoman Cangemi.
MS. CANGEMI: Yes.

MS. VIVONA: Councilman Murphy.
MR. MURPHY: Yes.

MS. VIVONA: Councilman Dupont.
MR. DUPONT: Yes.

MS. VIVONA: Councilwoman Lee.

MS. LEE: Yes.

MS. VIVONA: Councilman Curley.

MR. CURLEY: Yes.

MAYOR MENNA: The motion passes by five votes. Tdezond charge, Mr. Holzapfel.
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MR. HOLZAPFEL: The second charge which is denotdlearge B, that on or about July 6th, 2006, the
licensee sold a quantity of alcoholic beverage soskWaldez, a person under legal age to purchase
alcoholic beverages, in violation of NJSA 33:1-&dd Borough Ordinance number 6-4.4, which | will
note for the record that | have confirmed for thayigk and Council for the both parties that is dicial
approved ABC ordinance.

MR. DUPONT: This motion or this charge, if | recatirrectly in looking at the transcript that we
reviewed, is the one where Mr. Valdez pleads guaiitgl pays a fine; however, due to his service @ior o
country is unable to attend. However, this is @soCouncilwoman Cangemi pointed out, that he
submitted a fake Pennsylvania license which wamitdd into evidence which was quite clear that it
was fake. Yet, alcohol was still served. Oncdraghe state only has to prove liability by a
preponderance of the evidence. The -- this appi@scouple different charges that you will heathe
next few minutes and that is there was a deferaehhb lighting was poor, that the dress of thequest
allowed them to be perceived as older or reactiagge of 21. Also, there was a defense, whiohnd
somewhat offensive, that the ethnic backgroundezhtise individuals to be perceived older. | thilndt
this charge has been proven by a preponderante elvidence in that a charge -- that a liabilitarge
can be found in this instance.

MS. CANGEMI: Second.

MAYOR MENNA: There's been a motion and a secondy discussion on the motion? No discussion.
Roll call.

MS. VIVONA: Councilwoman Cangemi.

MS. CANGEMI: Yes.

MS. VIVONA: Councilman Murphy.

MR. MURPHY: Yes.

MS. VIVONA: Councilman Dupont.

MR. DUPONT: Yes.

MS. VIVONA: Councilwoman Lee.

MS. LEE: Yes.

MS. VIVONA: Councilman Curley.

MR. CURLEY: Yes.

MAYOR MENNA: Motion passes by five affirmative vae The third charge.

MR. HOLZAPFEL: The third charge, Mr. Mayor, is that or about July 7, 2006, the licensee sold a
guantity of alcoholic beverages to one Sergio Lifperson under the legal age to purchase alooholi
beverages, in violation of NJSA 33:1-77 and BoroGQgtinance number 6:4.4.

MAYOR MENNA: Is there a motion?

MR. DUPONT: Yes. So moved. In this particularecas

MAYOR MENNA: What is your motion?

MR. DUPONT: Motion to find liability. In this paidular case, the transcript and these documenéatev
that an underaged minor, | might add, aged 16asged in juvenile court with the sale of alcolmat
minor. The defendant in this matter pleads guilfyny notes are correct on this, this is the deéethat
the dress of the patrons and the ethnicity of titeops caused the individual to appear to be of &ge
think, again, that the state has proved by a prdgamce of the evidence that there is sufficieittence
to prove liability in this charge.

MAYOR MENNA: Is there a second?

MS. LEE: Second.

MAYOR MENNA: Any discussion? There's no discussidrole call vote.
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MS. VIVONA: Councilwoman Cangemi.
MS. CANGEMI: Yes.
MS. VIVONA: Councilman Murphy.
MR. MURPHY: Yes.
MS. VIVONA: Councilman Dupont.
MR. DUPONT: Yes.
MS. VIVONA: Councilwoman Lee.
MS. LEE: Yes.
MS. VIVONA: Councilman Curley.
MR. CURLEY: Yes.
MAYOR MENNA: The motion with respect to finding bdity passes by five votes. The fourth charge.
MR. HOLZAPFEL: The fourth charge, Mr. Mayor, is than or about July 14, 2006, the licensee sold a
guantity of alcoholic beverages to one Nicole Rmsatperson under the legal age to purchase alcohol
beverages, again, in violation of NJSA 33:1-77 Bodbugh Ordinance 6:4.4.
MR. DUPONT: Mayor, I'd like to make a motion agéan liability by a preponderance of the evidence.
In this particular case or this charge Nicole Rosatje 19, pled guilty, pays a fine, and then tékes
out of her life to come and testify as to how seeived the alcohol and how she purchased it withou
demonstrating a license. | think in the openingherclosing arguments Mr. Reale had indicated tiat
know, a liquor license is a privilege, it's notight. | think that it's the duty and responsigilitf a liquor
license holder to insure and to check license erfagthe purpose of purchase of alcohol. Thaits n
done in this case. It's been testified and asutref that testimony | believe that the state prasen by
a preponderance of the evidence that liabilitysregth respect to this charge.
MAYOR MENNA: Is there a Motion?
MS. LEE: Second.
MAYOR MENNA: Second. Any discussion? Roll call.
MS. VIVONA: Councilwoman Cangemi.
MS. CANGEMI: Yes.
MS. VIVONA: Councilman Murphy.
MR. MURPHY: Yes.
MS. VIVONA: Councilman Dupont.
MR. DUPONT: Yes.
MS. VIVONA: Councilwoman Lee.
MS. LEE: Yes.
MS. VIVONA: Councilman Curley.
MR. CURLEY: Yes.
MAYOR MENNA: The motion passes five affirmative est Our next charge.
MR. HOLZAPFEL: The next charge, Mr. Mayor, is chafg, that on or about October 6th, 2006,

licensee employed a person who sold alcoholic lagesr at the licensee's place of business, thairpers
not being registered to do so in violation of Baybwrdinance 6-7.4.
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MR. DUPONT: Mayor, I'd like to make a motion finditiability by preponderance of the evidence in
this particular charge. In this one you have twderage individuals purchasing alcohol, age 15 --

MR. HOLZAPFEL: Councilman, we're on -- this is the-called paper violation.
MAYOR MENNA: The employee who was not registered.

MR. DUPONT: I'm sorry. | was mixing my notes. ake a motion for guilty -- I'm sorry. Liabilitydm
the preponderance of the evidence.

MR. MURPHY: Second.

MAYOR MENNA: Any discussion? Roll call vote.

MS. VIVONA: Councilwoman Cangemi.

MS. CANGEMI: Yes.

MS. VIVONA: Councilman Murphy.

MR. MURPHY: Yes.

MS. VIVONA: Councilman Dupont.

MR. DUPONT: Yes.

MS. VIVONA: Councilwoman Lee.

MS. LEE: Yes.

MS. VIVONA: Councilman Curley.

MR. CURLEY: Yes.

MAYOR MENNA: Passes five zero. Sixth charge.

MR. HOLZAPFEL: The final charge, Mr. Mayor, is aatly another supplemental charge A that on or
about November 22nd, 2006, licensee sold a quanftéjcoholic beverages to Kristin Philpot and
Stanley Bibens, both under the legal age to puechi®hol. Once again, in violation of NJSA 3371-7
and Borough Ordinance 6-4.4.

MAYOR MENNA: Is there a motion?

MR. DUPONT: Yes. | make a motion, I'm sorry abthé mix up there. There's a number of papers, and
the transcripts were all provided to us as weli@ses of the evidence that our counsel is holdinghis
particular one, you have two individuals, a motigain as to liability by a preponderance of the
evidence, two individuals aged 15 and 18 purchatzzhol, and the individual age 18 pled guilty in
court and the defendant pled guilty in court araljtivenile was addressed in juvenile court. Ia thi
particular one, there was much discussion aboupltstic bags but the evidence clearly purportsttie
underage individuals purchased alcohol, and itpvased by a preponderance of the evidence that
liability rests in this particular case.

MS. LEE: Second.

MAYOR MENNA: Is there a second?

MS. LEE: Second.

MAYOR MENNA: Any discussion? Roll call vote.

MS. VIVONA: Councilwoman Cangemi.

MS. CANGEMI: Yes.

MS. VIVONA: Councilman Murphy.

MR. MURPHY: Yes.
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MS. VIVONA: Councilman Dupont.
MR. DUPONT: Yes.
MS. VIVONA: Councilwoman Lee.
MS. LEE: Yes.
MS. VIVONA: Councilman Curley.
MR. CURLEY: Yes.
MAYOR MENNA: The motion passed, five zero. Anythgielse, Mr. Holzapfel?
MR. HOLZAPFEL.: Just procedurally, Mayor and Counaihd counsel to the parties | know that you
know in addition to, you know, this proceeding thes the issue that pertains to license renewal, th
deadline being, | believe, June 30th, which is Mondin the interest of time constraints, I'll plois to
council, I do not know whether or not there's aiotobn the floor whether or not we would adjourndo
couple of minutes as to penalties imposed as d diability.
MR. MURPHY: Is there a need for adjournment?
MR. DUPONT: Does counsel want to speak as to pghalt
MR. REALE: No. I think Mr. Holzapfel has raiseddwseparate issues. He raised the renewal issue.
MR. DUPONT: That's correct.
MR. HOLZAPFEL: The licensing and renewal issuerfow.
MR. REALE: The renewal issue.
MR. HOLZAPFEL: Raising it in the context of timertgtraints | just put it.

MR. HALL: The renewal issue would — may be mootdzhen whatever penalties you impose.

MR. REALE: One way or the other the council wousd/é to act on the application for renewal because
they've taken the application, they've taken theegpso they have to act on it one way or the other

MAYOR MENNA: | happen to agree with that. | thitikey are two separate issues. We have to rule just
for the interest of the record on both of them jodbe on the safe side.

MR. MURPHY: So we need a motion not to renew tberise?

MAYOR MENNA: It depends on what the counsel --

MR. DUPONT: It depends on what the counsel sayg h&ven't gotten to that stage yet. The renewal
aspect, though, should be heard on Monday nigmi®aln it's not before the Mayor and Council at this
point in time. It's on the agenda for Monday nigborrect?

MR. REALE: If you have a meeting on Monday nighicéuld be part of the Monday night agenda.
MR. DUPONT: The issue that needs to be addresse@vbning is whether the council would want to
address us with respect to penalties or if thelyredt on the, you know, on the summations which
included defense's mitigation and the reasons fat\Wwappened.

MR. HALL: He gets to go first.

MR. DUPONT: If there's a need. There may not beed.

MR. REALE: Well, in all fairness to Mr. Hall, he wa't allowed during the closings because on my
objection as it was inappropriate as to penaltpdp@nposed, | suggested he was putting the caordef
the horse, so he may well wish to be heard.

MR. DUPONT: He may rest. He might say it's atdiszretion of the Mayor and Council.

MR. HALL: | have a recommendation. | won't go amndver. | make my recommendation and give it to
Mr. Reale.
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MR. DUPONT: What's that?

MR. HALL: My recommendation is revocation. You falithe charges were sustained for the underaged
sale. Four charges were sustained under the tegndaf the ABC, the presumptive penalty is
revocation. You don't even have to reach so-cgégeer violations. The violation of cigarettesheint
revenue stamp, which | submit is a serious chahgepresumptive penalty for that is 15 days, aerd th
presumptive penalty for employing -- having an esgpk without a borough registration for the first
offence is 10 days; but | think those charges, vawserious they may be, pale in comparison to the
underaged sales. | would point out that undectmmissioner's own regulations, the penalties are
enhanced for sales to people under the age obé&Beve it is. Here you have a sale to someorentica
sale to someone 15. You reach the same resultlatéourth sale. Either way you cut it, it's oeation.
Now, I've heard nothing and there's nothing inrterd that would go to mitigation. | think theoote
is clear. The presumption is clear. There's exthing to overcome the presumption. The onlydabi
penalty, the only sustainable penalty is to revibleelicense. That's all | have. That's my
recommendation.

MR. DUPONT: Mr. Reale.

MR. REALE: That's easy for Mr. Hall to say. Thatedn't take much by way of either intellect or fine
analysis of the record to simply stand to you amd well, revoke the license. With all due respect
some of the fact finding that went on here tonigstyspect that some of it might not withstand some
scrutiny by way of facts that were relied uponeferenced by council, and there was a long reard,
I'm not going to sit there and try to parse out tlvbel agree with a particular fact or not. Youardgered
your decision. I'm not going to try to belabortths/hat | would present for the borough's consitlen,
and | previously have shown these to Mr. Hall anéfdr them up to Mr. Holzapfel, are two petitions
sets of petitions that were signed. Now, Mr. Hial time was objecting saying, well, these peapée
not from Red Bank. I'll stand up because | wamh&ke sure I'm heard. That there were people who
weren't residents of Red Bank who signed it. Quérkly, if you look through that particular pér,
you will find that there are a majority are, intfalRed Bank residents and a substantial number of
residents who live in the Catherine/Leighton Avene&ghborhood. That's the first thing I'd ask you
consider so that the public perception, if you werllow and | have tracked both this councitep
comments both not only in the board but duringléisé election cycle, by way of commentary that was
made and allegations that were put forth as itedl&o the corner occupied by my client, none oictvh
by the way --

MR. HALL: Excuse me, Mr. Reale. | object to thighis is outside the record.
MR. REALE: This is as to penalty.
MR. HOLZAPFEL: Mr. Reale can make his statement.

MR. REALE: But the practical reality is that presuiae sentences, whether they be criminal or under
ABC rules, are not something that you have to fellcNow, that's the first thing. Secondly, the ttiea
penalty where in other cases, as | understandithad suspensions in front of you for conduct as
egregious, you have not revoked the license. Adlve to do is search the web portals of Red Bank t
find that information out; but the reality is isatH suggest to you that revocation is not reaiNed for.
This is not a perfect science as a business. ‘ddudstimony here, and this goes to sentencing eve
had testimony from Patrolman Adams who himself s&idple can look at somebody and not come to the
same conclusion. Now, | argued in the fact-findamglysis that that's something you should consider
to whether this charge has been made out as watheind that was as it related to Nicole Rosate
situation that you had is that when people cangéssaas to how old someone looks like, it's realiytle
bit narrow minded to try to pass judgment as totwlba or | would consider as to someone's age tapki
at them as against what someone else would haa@easpective and a perception and that goes to
whether anybody looks a certain way or how theyeappr whether they look younger or older. | gathe
if we poll the members of council as to how old pe®ple are in the courtroom, we would get as many
decisions and opinions as to age as to the pehgsip here. That's the first thing you havééep in
mind. Secondly, there is no obligation under AB{&$ that everybody be carded. It's simply if you
think somebody is underage, then you have to caéhitdly, Mr. Holzapfel referred to the ordinances,
that the question that was raised in the last@esghether these ordinances had, in fact, beeroapgr

by the ABC, what you should know is yes, they stapgroved as we sit here tonight. They weren't
approved except by letter dated June 17th is wineynwere actually approved. They weren't approved
nunc pro tunc, in other words, now for then, they effective as of June 17th. | ask you to keep ith
mind, particularly. The only other thing that like to suggest to you is that whatever penalty you
impose this evening, | would ask you, given thesefeess between now and the end of the month and
considering you have renewal on for Monday, whetierot whatever action you take this evening, is
that | would ask you to stay tonight's decisionher effective date of whatever it is you decideaauntil
July --
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MAYOR MENNA: Isn't that by ABC regulations, in amyent?

MR. REALE: It makes my life easier, but sometimeartcils don't want to do that. They want to kill
them on a certain date.

MAYOR MENNA: Isn't that by state law anyhow, Mr. &e?
MR. REALE: Excuse me?
MR. MENNA: The ABC says that if there's an appeal -

MR. REALE: ABC says that there is an appeal procasd the applicant, the licensee, has a rightdo f
the appeal. | would just point that out. | démbw whether --

MR. DUPONT: | think we need to ask if there's atoauatic stay.

MR. REALE: Actually, there isn't an automatic stay.

MR. DUPONT: There is not an automatic stay.

MR. REALE: There is not an automatic stay.

MR. HOLZAPFEL.: | would note for the record, refergito NJAC 13:2-17.8, the filing of an appeal from
a suspension or revocation of a license by a mpaigssuing authority shall act as an automatig sfa
such suspension or revocation unless the direb#dl atherwise order.

MR. REALE: There's two things to that, if | migilayor and Council. The first thing is that's rightit
the reality is that we're sitting here at 5 o'cloclé o'clock at night and the ABC is closed. Yoaun't file

an appeal before, you know, tomorrow during busirsesl we need a copy of a resolution to do that. We
need a copy of your resolution, if you decide toie the license, which | suggest to you realljtisn
appropriate. A suspension as has been made dlgak lhere because we didn't really contest edl 6f

the charges, suspension may well be in orderk yas to be reasonable in the imposition of such a
suspension; but the reality is if you revoke tohighyou suspend tonight, either way the realityrisil

you adopt it formally by resolution, which | suspemuld be Monday evening at the earliest, themé is
anything | can take to Trenton to appeal.

MAYOR MENNA: Once you do that, my point is you'reigg to do that in any event no matter what
happens, hypothetically.

MR. REALE: Except this governing body could saytisdn't consent to a stay pending appeal because
Mr. Holzapfel is going to be asked for input to thieector on that issue.

MAYOR MENNA: However, once you go to the directtite chances of the director granting a stay
pending appeal is about 100 percent.

MR. REALE: Somewhere close.
MAYOR MENNA: All right. 99.9 percent.
MR. REALE: It's the old Ivory soap situation.

MAYOR MENNA: So what does the borough do if thaltie intent of the borough, spend useless money
on counsel fees?

MR. DUPONT: Is this a statement?

MAYOR MENNA: It's not a statement. We were gettioghat hypothetical.

MR. DUPONT: The hypothetical doesn't add anythmghie discussion, to the penalty, does it?
MR. REALE: We'll deal with it as it goes.

MAYOR MENNA: Yeah.

MR. REALE: No sense, as you suggest, wasting tinraaney.

MR. MURPHY: Mayor, what are the names on that lig¥hat did they testify to? What did they sign
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to? Is there a question or statement as to Min&oar something? What are the names, 200 names fo
what?

MAYOR MENNA: Well, | recognize the signatures, nuentone. Some of them.
MR. MURPHY: What does it say? Mr. Sharma is a goes?

MR. HOLZAPFEL: Before we get to that.

MAYOR MENNA: It's not into evidence yet.

MR. HOLZAPFEL: No.

MR. REALE: It's a submission for sentence, saniisnecessarily in evidence.
MAYOR MENNA: I'm waiting for Mike to let me know.

MR. HOLZAPFEL: | recommend that we allow it. Cotlmoembers can see it, they can afford it
whatever weight and credibility they deem apprdprial’ here's no reason not to let them see it.

MAYOR MENNA: The petition that we have before udbsically a petition that | presume is on the
premise that says: "We, the undersigned residdriRed Bank," and | should note that some -- the
majority are residents but a lot are not residéwts shop at Best Liquors feel that it would bere@ad
inconvenience if the store were closed. We fead ithwould be in the community's best interest and
convenience if the store remains open.” The athgs: "We, the undersigned residents of Red Bank,
support Best Liquors of Red Bank. We further haiBest Liquors does not represent an attractive
nuisance, has not been a bad neighbor and hasmduated its operations in such a manner as to harm
the community. We further believe that the Boroo§Red Bank should not act to suspend or revoke
Best Liquors license." Again, that's what it say®u can give it whatever weight or credence yloat

may want.

MR. MURPHY: We're basing our testimony on what b&en charged with.
MAYOR MENNA: That's correct.
MR. HOLZAPFEL: Let me just --

MR. CURLEY: Mayor, | have concern -- pardon méhake concern about a petition being given at this
hour in this forum. We agreed that the public wloubt be allowed to come up and speak, to avoid any
perception of prejudice. This isn't an electiomoi many votes are over there or how many votesnar
the audience. This is a hearing of fact. Andjeobto this being turned into a political charadéhink
especially in light of people whether they aredmdr of the license or opposed to the license twecop

to that microphone. They have been restrictadbnlt think that a petition is the correct and grop
venue.

MR. DUPONT: As a matter of fact, one of the reasehyg | agree with Mr. Curley or John is that there
are people whose voices or signatures may not del foeit yet they might oppose the position of those
petitions, so I'm not quite sure as to why we waddept those petitions. They don't add anythirthe
penalties phase. We're not permitted to -- Mr.I&®bad the right and obligation, | believe, toifgstr to
present arguments that, hey, look, there are pexplthere who want and use this business, and,
therefore, you should show mercy on us. He's doaie He's done it adequately, and he has been
protected. We don't need to see the petitions.

MR. MURPHY: Just for the record, | wholeheartedfyee with Mr. Curley and with Councilman
DuPont.

MR. HOLZAPFEL.: Just for clarification purposes Hility having been determined this is not an exhibi
that weighs on the gravity or lack thereof of afiyhe offenses. We can note for the record thétti$f is

an acceptable alternative, licensee does haveythusknow, particular petition, that he did garttezse
particular signatures, and that fact, again, thencib can weigh in terms of whatever credibilitgyhfeel

it's --

MR. DUPONT: | guess you're saying this is similarlike, for example, when criminal defendants are
being sentenced that people write letters of contiagons or letter of recommendation or whatever you
want to call these letters to show leniency. & thhat you're saying?

MR. HOLZAPFEL: | wouldn't liken this to a crimin&lial.
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MR. DUPONT: It's not likening it to but what | wéikening it to or giving an analogy to was the ée¢t
being written to or given on behalf of an indivitlua

MR. HOLZAPFEL: Well, again, in terms of imposingethenalty, while they do -- ABC penalties do
carry a presumption of reasonableness, you do thawdiscretion. The licensee does have, you know,
the opportunity to the present mitigating circumsts just as the state, you know, has the oppoytimi
present aggravating circumstances. You've heardHsli's, you know, Mr. Hall made the argument
regarding sales to persons who are not only unddsaggminors carry a presumption of an enhanced
penalty. | don't think -- | don't think it's nesasily --

MS. LEE: Mr. Holzapfel, are we obligated to accty$ and to hear from the residents in the communit
or are we here -- | believe we're here to makecssibid based on the law, the violations of the ésnset
forth?

MR. HOLZAPFEL: That is correct.

MS. LEE: So these personal opinions and any pefrspmaons of members of the audience should they
be coming into consideration with our vote?

MR. HOLZAPFEL: Would the licensee have an objecifomne opened it to public comment?

MS. CANGEMI: No.

MR. DUPONT: No. I think what we do is -- | undenstethe purpose of --

MR. REALE: If you want to. That's up to the borbugpuncil.

MAYOR MENNA: That's not what the council wants.

MR. REALE: If that's what you want to do.

MR. DUPONT: If | understand --

MR. REALE: Just so the record is clear, | don't maacut you off. I'll save some time here. Whan
were here last week we tried to offer those. Weewebuffed at that point, Mr. Hall objected, Mr.
Holzapfel essentially objected to us offering thpseétions at that time because the position obiberd
was that they all go to sentencing and discusdiavhat the appropriate penalty may be. Now we're
going to change up that rule a little bit, that®ef We've attempted to offer it. If you don'tapt it, if
you don't determine to look at it, and while | denl agree with Mr. Holzapfel, this is not a crimal trial
in Freehold, the petition is a similar type of aimestance.

MR. DUPONT: | didn't same similar.

MR. REALE: | think it's a good analogy. If you cder not to use them in any respect, that's firtee
record will be clear, and we'll just move forwardrh there.

MR. DUPONT: I think what we do is in light of thadt Mr. Reale has already indicated that whateeer w
do tonight is going to be appealed that we letdiéfendant submit the petitions and then we justamov
along here on this.

MS. CANGEMI: | would agree.

MR. HOLZAPFEL: That's a motion up to council.

MS. CANGEMI: | agree with Councilman DuPont.

MAYOR MENNA: Give it whatever weight and credende ttouncil wishes. The motion is seconded.
All in favor?

MR. DUPONT: Aye.
MS. CANGEMI: Aye.
MR. MURPHY: Aye.
MAYOR MENNA: Any opposed?

MS. LEE: No.
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MR. CURLEY: No. | just feel that it is creatingoaejudicial situation by handing names. It is trepa
prejudicial situation by allowing the audience tore forward and speak to a bunch of politiciang, lan
think it's the wrong precedent to set. We're lieréact finding. We'll base our decision on thetk that
have been presented by counsel.

MR. HOLZAPFEL.: That being said, is there a motignthe council to recommend a penalty?

MR. DUPONT: Yes. | recommend at this point in tithat -- | move -- before | make this motion, | wan
to set something forth here. You know, this caselleen going on for quite some time, and, you know
this is a business that got a warning. He pletlygtd five charges. There are underage teens or
individuals that have purchased and have been gues#y charged in juvenile court. Red Bank needs
to protect its young. This is an accident waitindnappen, and, you know, | understand the presuenpt
penalty. | understand that with past practicesnaybe past practices don't protect our underaggatst
What upsets me the most tonight and maybe | woane fa little more understanding or sympathy in this
and that is after all the charges | never heardestymony saying, hey, look, after this charge, we
instituted the following policies, nothing. Youduw, after the second or third charge for underaged
drinking maybe you put, | don't know, cameras imarybe you have a written policy to the employees
that, Hey, look, any kid that looks anything -- ang that looks under 21 you card. | didn't evear he
that. | don't hear any steps taken by this busingsrator to protect our teenagers. Now, you kiyow
read every day about individuals or teens getting & car accident, drinking and driving. We hawve
stop that. We just past an ordinance just a cooipleeeks ago about tagging kegs, the purposetiy to
to protect our teens, but yet this business opesatems to, you know, think it's like the wild west
Sometimes, you know what, if you're dressed appatgly, I'm not going to card you; but if you'retno
dressed appropriately, I'm not going to card ytiiyou're a different ethnic group, | may card yoAll

the teens deserve protection. In this case here thas nothing here. Now, | understand, you knew,
heard the statements by counsel that, you know,wleate going to appeal any of the charges, and |
understand that, you know, your former partner am#&BC commissioner, but you know what this is not
a political game here. This is the protection af '@enagers here in Red Bank, and you know what, |
spent a lot of time going through the exhibits, el did a wonderful job leading and teaching mauab
the ABCs of ABC, so to speak. The exhibits weradarful, but, you know, this is more than just a
political game here. This is people who are livivege. These are teenagers who are buying alcaadl,
for my own motion | think that we need to revokesticense and take the hard stance and put tde&sde
out of business here. | mean | think that peopkdrto take -- to own up and be accountable. “éolt ¢
have a defense, oh, the lighting is bad or thesdséthe patrons indicated that they were 21 oethaic
background of the individual was 21. They havbd@ccountable. And, Mr. Reale, | know you were
accurate and | know you practice this type of lawguite some time and that is -- funny, | hightighit
and said, you know, the liquor license is a priyéle It's a right. | read it -- | read everythih@t you

guys presented in this transcript and Ms. JeanrDgdave me a wonderful transcript and | read itugpt®
of times, and | think that the best practice that borough needs to do is to accept the decigidn a
revoke this gentleman's license.

MS. LEE: Second.

MAYOR MENNA: There's a motion for revocation of theense for Best Liquors of Red Bank
Incorporated.

MS. LEE: Second.

MAYOR MENNA: Having made a motion and a secondhere any discussion on the motion before the
council?

MR. CURLEY: Mayor, one other comment that | wantedbring forth to the chambers is the fact that we
continually heard from Mr. Reale regarding Mr. Sharbeing separate from the corporation and | don't
buy that. | view Mr. Sharma as being the sole pebgr of the corporation. It is a corporationt balso
believe that he is the agent of that corporatiah@rofficer of the corporation. | just want totgbat on

the record.

MAYOR MENNA: Any other discussion?

MS. CANGEMI: Yes. | would like to comment on Coulntan DuPont's statement about what was done
after the first set of charges were made. The ABE&rs all sorts of training programs that we never
heard any evidence that the licensee made anygtterbring in the ABC to do training programs or t

do anything to insure or to do their best to inghe¢ minors would not be served. Mr. Reale in his
statement just now said that if we were to pob ttouncil on how old we thought people were we woul
get different opinions, and | think that that's @kawhat the issue is here. If there is any goaghis
license is a privilege, if there's any questioenth think that it's incumbent upon the licenseenake

that decision, err on the side of caution, in ptitg our teenagers. We see it all the time. Wiienalk
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about the death penalty for this license, I'm ledtto see anybody lose their business, but | ane mor
loathed to see an underaged kid buy liquor andhgeetar accident somewhere in this borough. That
would be a much more egregious issue. | thinkrgiver need to protect our children here in town, |
would have to concur with Councilman DuPont.

MAYOR MENNA: Any other comments?

MR. MURPHY: Mayor, if | may, just for the record tmake sure we're all on board, | appreciate all the
counsel's input, and | definitely agree with Colman DuPont and along with Mr. Curley and Ms.
Cangemi. | just want to say that on all sevenatiohs six of the seven either Mr. Sharma pleads/gu
or was found guilty, four of which were serving mig. | think Councilman DuPont makes a strong
point about protecting our teenagers. The worltkfinitely changing. The drinking underage elemen
seems to be getting out of hand. Our recommendatauld be to revoke his license and | agree with
that.

MAYOR MENNA: Councilwoman Lee.

MS. LEE: | can only say that our business is th&rmss of enforcing the laws in this borough. Mr.
Sharma, your business is the business of alcohmli're aware that something should be in placamgr
customers that come into your door. It's your hess to enforce and to make sure that you're gédin
properly aged individuals. When you fall shorg @ur business to work to the full extent of the to
see that you understand that. That's the penalty.

MAYOR MENNA: All right. There's a motion and a sewa, discussion has taken place. Roll call vote.
MS. VIVONA: Councilwoman Cangemi.

MS. CANGEMI: Yes.

MS. VIVONA: Councilman Murphy.

MR. MURPHY: Yes.

MS. VIVONA: Councilman DuPont.

MR. DUPONT: Yes.

MS. VIVONA: Councilwoman Lee.

MS. LEE: Yes.

MS. VIVONA: Councilman Curley.

MR. CURLEY: Yes.

MAYOR MENNA: The motion passes. That's with reggedhe specification of the charges in terms of
the penalty phase. Any other business right now?

MR. HOLZAPFEL: Well, | think the next order of bugiss is to draft a resolution. Obviously, you
know, it doesn't become effective and the timeafgpeal does not start to run until the resolutson i
passed. |think that's something that can be doredatively short order. Try to be as accommudpas
possible.

MR. REALE: I'd like to inquire. Are you going talie both resolutions then available for Monday
night? If your meeting is Monday evening and y®gjoing to adopt this resolution, you have the
renewal, which | assume is a matter of foregonelosion, you deny the renewal. Since I'm going to
appeal both, | assume you'll have a resolutioédh there that way | can go one -- save everylsodye
time and the borough some money.

MAYOR MENNA: That would be a logical way to handte We should do both issues Monday night
since we have a council meeting --

MR. DUPONT: Mayor, | think it's important on thasolution that since this is going to be appealed
findings of fact of each councilperson has madeifipestatements here that findings of facts be
contained in that resolution.

MAYOR MENNA: That's correct.
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MR. DUPONT: I'm not quite sure, to be honest witluythat Mr. Holzapfel is going to have sufficient
time, tonight is Thursday.

MAYOR MENNA: That's what | was going to ask.

MR. DUPONT: That might be logical but practicalsea is is that | would like to read that resolution
before Monday night to make sure that the resalutmmports to what | said and also what was in the
transcript, and maybe if Ms. Dolan, who did a wafdlgob the first time, can get me a copy of the
transcript so that when the resolution is doner@itd can also then look at the resolution andiday,
look, | said the following items and here are tinelihgs of fact and make sure that those findirfga.ct
are not only in the resolution but the other coupeople can also verify that they are. I'm ndteygure
if that's realistic to have it on Monday. We mayé to have a special meeting to pass the resolutio
We've had two -- we've had a special meeting féin bbour hearings. There's no reason why we
couldn't have a special meeting to pass the résnluCorrect?

MR. REALE: Monday is Monday. You have to do it befdhe 30th.

MR. DUPONT: No. We have to do the -- before theh38& have to make an application and we have to
vote on the renewal. We do not have --

MR. REALE: Imposed before the 30th, Counsel.
MR. DUPONT: Why do we have to do it before the 30th

MR. REALE: Because one is going to tie into theeothThe basis of your denial of the renewal isgoi
to be this action this evening.

MR. DUPONT: One of the bases.

MR. REALE: Well, if there are other bases, I'll urt record right now | haven't been served with any
notice of any additional charges.

MR. DUPONT: Mike, is that accurate?

MR. HOLZAPFEL.: If the governing body does not antan application for renewal by the 30th, as |
understand it, the licensee can then look to thisidn for an at interim permit; however, in ligbitthe
proceeding, | think the point Mr. Reale is tryimgnhake is that in light of the outcome of today's
proceeding --

MR. REALE: If | may. Mr. Holzapfel hits the proltehere. This applicant has an absolute right to
appeal, that appeal has to be in, | suggest tohefore the 30th because on an interim you hadééat
the clerk, Ms. Vivona, to sign agreeing to then&itiim. You'd have to agree to allow him to beropa
the at interim until you act and the appeal gé¢sifibecause the practical effect of an appealligar
license revocation is he will stay open on the appa the 2006-2007 license.

MR. DUPONT: So all we have to do is pass this nesmh before the 30th?

MR. HOLZAPFEL: That's right.

MR. REALE: | ask -- | think the 30is --

MS. CANGEMI: Week from Saturday.

MR. REALE: Next Saturday. So, quite frankly, thend being what it is you would need to act -- |
would say you need to act Thursday at the latesdlse you would have to file the appeal on Friday.

MR. DUPONT: There's a lot of documents. We've daneonderful job.

MR. HOLZAPFEL: I'll try my best. | would like toalwhat is practical.

MR. REALE: Councilman, | agree Mr. Hall represemtsnicipal governing bodies and so do I, Mr.
Holzapfel, we all recognize that those resolutittresmore fact specific they are the easier ittisafb
counsel to deal with it in the future as well as@B

MR. DUPONT: We have a transcriber here. | wantrds®lution to be accurate.

MAYOR MENNA: How about next Thursday at 4 o'cloclkeadopt the resolutions, 4:30. Is that better
for you guys?
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MR. HALL: Any day is fine.
MAYOR MENNA: 5 o'clock.
MR. REALE: If all you're doing is adopting the ré&stoon, you can do it at 5.
MAYOR MENNA: That's a sufficient amount of time hefpilly to read the findings of fact in the
resolution so that we will just come here, adoptation, and if any changes have to be made to the
resolution after review of the transcripts, it ¢endone before Thursday. So it would be next Tdaysit
5 o'clock and it should be a relatively short s@ssi
MR. HALL: Mr. Mayor, just to get this out of the wanow, when will the revocation be effected?
MR. REALE: When the resolution is passed.
MR. HOLZAPFEL: When the resolution is passed.
MR. HALL: The resolution.
MR. REALE: | mean | suspect the resolution will daly59 or 12:01 on a specific date. What | would
simply ask is -- here is the only thing I'm goimgeécommend is that if, in fact, you're going tojidthis
at 5 o'clock on Thursday, again, with ABC beingseld, we can't effect the appeal until 9 o'clocki&yi
morning.
MAYOR MENNA: As a senior member of the council fmany years that every time we have adopted
those resolutions, they have always been at 11189 praditionally, and, frankly, we should follow
tradition. So that's what we've done forever aratyone should be treated the same, | suspect.
MR. REALE: Right.
MR. DUPONT: Motion to adjourn.
MR. MURPHY: Second.

MAYOR MENNA: Wait. So there's no further businésgerms of the hearing except that we are
adjourned until next Thursday at 5 p.m. for adaptbthe resolution. Is there a motion to adjourn?

ADJOURNMENT

Mr. Curley offered a motion, seconded by Mr. DuPordidjourn the meeting.

ROLL CALL:
AYES: Curley, Murphy, Lee, DuPont, Cangemi
NAYS: None

There being five ayes and no nays, the motion eakaced approved.

Respectfully submitted,

Carol A. Vivona



